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le. In this respect it offers new techniques, such as proposing a process of dialogue
to the affected party or parties, in order to deal with the damage done and make
joint proposails to arrive at solutions. On occasions such meetings may have a trans-
formational effect on the lives of those taking part, thanks to the curative power of
dialogue, which goes beyond reparation of the damage caused by the action.

3.1.1. Precedents

Restorative justice is rooted in practices commmon among the first peoples to inhabit
several continents. The numerous examples include the circles among the first na-
tions of Canada, Samoan circles in the Samoa Islands and the practices of the Kom
people in modern-day Uganda (Hamilton, 2021).

These cultures have in common a set of techniques aimed at taking collective deci-
sions and collective conflict resolution based on the principles of inclusion for those
taking part, active listening and being driven by a concern to care for the community
in general.

In the modern context, the theory of restorative justice was originally developed out
of pilot experiments and initiatives carried out in several communities in the United
States and Canada in the 70s. On the basis of these experiments, community recon-
ciliation schemes were proposed, which then became examples or models for se-
tting up other similar programmes in the 80s and 90s in North America and Europe
(Wachtel, 2013).

3.1.2. Principles and goals of Restorative Justice
The restorative paradigm has five key principles (Zehr, 2007):
« Concentrating on the damage and on the needs of the person affected by the ac-

tion, as well as on the author of the action(s) and the community.

« Fulfilling the obligations arising from this damage, both by the author of the ac-
tion(s) and society.

« As far as possible, using inclusive, collaborative processes.

« Involving all the people or parties with a legitimate interest in the situation; inclu-
ding the affected party, the author of the action(s), members of the community and
of society itself.

« Trying to make amends for the offences and damage caused.

These principles are based on respect for all parties involved, which must guide and
shape their application (Zehr, 2007).
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Figure 1: “Restorative Principles”

Putting

Right wrongs
and harms

Source: Zehr (2007), p. 41
3.1.3. The need for a change of paradigm

The very evolution of society has led to a search for an alternative to the current
model, founded on a new “restorative” paradigm, characterised by (Rul-lan Castaner,
2011):

- De-judicialising relations between people and inviting them to involve themselves
personally in settling their conflicts.

« By considerably reducing the number of cases to settle, allowing ordinary justice to
concentrate on those conflicts that, for the moment, escape restorative justice.

- Empowering those involved in the conflict, making it easier for them to settle future
conflicts peacefully.

« Increasing the likelihood of meeting the needs of the people principally affected,
as well as the rest of those involved in a conflict.

- Helping to re-integrate the author of the action(s), at the same time supporting
them so that they can take responsibility for the consequences of their actions and
remedy the harm caused.
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« Helping the community to live in a culture of peace in which conflicts, while in-
evitable, are not seen as an aggression that necessarily calls for the intervention of
outside agents (the police and judiciary) to find a solution.

This new paradigm is developed on the basis of new questions (see Table 1) addres-
sed to the parties involved in the situation.

Table 1. Differences between the questions behind the
approach of retributive justice and restorative justice.

Retributive Justice Restorative Justice

(Conventional judicial system) (New paradigm)

What rule has been broken? Who has been harmed?
Who did it? What are their needs?
What punishment do the authors of the action(s) Who has the obligation or the responsibility to
deserve? respond to these needs?

Source: Zehr (2007), p. 41

3.1.4. Areas of application of Restorative Justice

The restorative paradigm or approach originated primarily in the sphere of the cri-
minal justice system. However, restorative justice seeks to involve anyone with an in-
terest in dealing with an offence; a situation of difficulty, tension or conflict that might
not be categorised as crimes, but cause harm.

Thus, the principles of restorative justice have gone beyond the criminal legal sys-
tem to spread into other areas where conflict might also arise; such as the family,
business, employment, educational or environmental spheres, among others, so
broadening their scope and impact (Wachtel, 2013). As we discuss later on, the resto-
rative approach has also begun to be applied in administrative justice.
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3.2. Restorative Justice in Catalonia

In Catalonia, restorative justice has been developed in order to provide a more

comprehensive response to criminal conflicts, focusing its attention on the needs of
the parties affected and on the re-insertion of the author of the action(s) into society

(Generalitat de Catalunya, 2024a).

Catalonia has pioneered the implementation of this model in Spain, starting with pi-
lot projects in the 1990s which have been consolidated over the years. In this respect,

the Catalan government department of justice, through its general directorate for

criminal enforcement in the community and juvenile justice, has set up a “Restorati-
ve Justice Programme”33, covering both minors and adults, offering a free, voluntary

service that prioritises reparation of damage and restoration of the social relations

affected.

This programme, which has become a consolidated, essential service, is free and

voluntary, which means that anybody involved in a criminal conflict can access

these mechanisms without any financial barriers. A lot of work has also been done to

make this service accessible to and known to the whole of the Catalan population,

with a particular emphasis on regional and social equality.

3.2.1. The legal framework in Catalonia

The legal framework sustaining restorative justice in Catalonia is based on European

and Spanish legislation, adapted to the Catalan context:

- Catalonia is governed by Directive 2012/29/EU of the European Parliament,
which establishes minimum rules on the rights of victims of crime, including
access to criminal mediation and other restorative services. Moreover, Recom-
mendation CM/Rec (2018)8 of the Council of Europe fosters the implementation
of restorative justice in criminal processes, encouraging member states to de-
velop this focus within their justice systems.

« In Spain, while there is as yet no specific legislation for adults in the area of
restorative justice, Law 4/2015 of 27th April 2015, governing the Statute of the
Victim of Crime, specifically mentions the right of affected parties to have ac-
cess to restorative justice services (articles 3, 5,15 and 29). Also, Organic Law

1/2015, reviewing and updating the Penal Code of 1995, introduced the possibility

of suspending execution of the penalty if agreements can be reached through

mediation, which has allowed an expansion of the use of restorative practices in

the sphere of adults.

3 For further information, see: https://justicia.gencat.cat/ca/ambits/mediacio/justicia-restaurativa/programal
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3.2.2. Forms of restorative intervention

In Catalonia, different forms of restorative intervention have been developed, des-
cribed in the Catalan government document “Framework Programme for Restorative
Justice” (2024b), through its general directorate for criminal enforcement in the com-
munity and juvenile justice; each form is tailored to the particular circumstances of
each specific case:

» Criminal mediation: this is the most common form in Catalonia, where a
mediator facilitates dialogue between the affected party and the author of
the action(s). This process allows the parties to discuss the damage caused
and explore forms of reparation that could range from apologies to financial
agreements. Mediation may be direct, where the parties meet face to face, or
indirect, where the mediator acts as go-between without the parties meeting
physically.

 Restorative circles: this approach involves the community in the restorative
process, allowing not just the affected party and the author of the action(s) to
take part in resolving the conflict, but also other people affected. This method
is particularly useful in cases where the crime affected a larger group of peo-
ple, as in the case of community or environmental conflicts.

» Restorative interviews: these are held when the affected party does not wish
to meet the author of the action(s), but needs to express their feelings and get
emotional support. These interviews allow the affected party to talk about the
impact of the crime, which helps to relieve the emotional burden and to clarify
their expectations with regard to the judicial process.

3.2.3. Implementation of and challenges to the Restorative Justice mo-
del in Catalonia

The Restorative Justice programme in Catalonia has evolved since its beginnings.
According to the 2023 Programme Report (Generalitat de Catalunya, 2023), in that
year 2,246 restorative processes were completed, with 63.5% of them viable to exe-
cute a complete process. The most-used forms were indirect mediation? (52.9%), joint
mediation® (18.3%) and restorative interviews® (24.89%). The types of crime most com-
monly dealt with in these programmes were those against liberty (37.47%), assault

4 Indirect mediation is a process whereby the parties involved in a conflict do not meet face to face, but the mediator acts as a go-between,
passing on messages and proposals between them.

5  Joint mediation involves the parties meeting in a common session to discuss and resolve the conflict together.

6  Reparatory interviews are meetings focused on reconciliation and repairing the damage caused, often used in the context of restorative
justice.
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(32.13%) and crimes against property (21.90%). In 48.67% of the restorative processes
completed, the parties arrived at one or more agreements.

According to this Report, a significant aspect of the Programme has been its abili-
ty to adapt to the needs of affected parties and authors of the action(s), providing a
safe, confidential space in which to deal with the effects of the crime. Over the years,
taking into account the data shown in the report, the Programme has proven its
effectiveness, not just in terms of settling conflicts, but also in boosting the satisfac-
tion of affected parties and in reducing repeat offences by the authors of the ac-
tion(s).

However, despite its achievements, restorative justice in Catalonia faces several
major challenges:

» Regional coverage: A key challenge is to ensure that restorative justice services
are accessible throughout Catalan territory. This means not only a better distri-
bution of resources, but also making sure the services are known and used by
everybody, regardless of their geographical locations.

« Continuing training: Training for the facilitators and other professionals involve is
crucial to the success of restorative processes. Continuing training needs to be
expanded and improved, with a particular focus on handling complex cases and
on making those in the judicial system aware of the benefits and challenges of
restorative justice.

 Fostering restorative culture: It is essential to foster a restorative culture among
both the public and those in the judicial system. This includes awareness-raising
campaigns, training in the rights of the affected party or parties and in the role of
restorative justice, as well as simplification of redirection processes. The percep-
tion of restorative justice as an accessible, effective right needs strengthening to
cement its position.

» Expansion of legislation: While important progress has been achieved, there is a
need for more specific regulatory development to support and structure the im-
plementation of restorative justice in the adult sphere, complementing existing
legislation covering minors. This legislative development could provide greater
clarity and coherence in the application of these approaches.

« Agility in conflict resolution: One of the strengths of the Catalan programme is
the speed of resolution of restorative processes. Maintaining this agility is crucial
to strengthening the perception of efficiency and satisfaction among the parties
involved, in comparison with the traditional judicial system.

The “Restorative Justice strategy 2030” of the Catalan government (Generalitat de
Catalunya, 2024q) is pursued in a context of consolidation and generalisation of res-
torative justice services in Catalonia. This strategy, established by the Department of
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Justice, Rights and Memory, sets out to turn a pioneering service into a public right.
Restorative justice, which already has a significant basis in Catalonia, is approached
as an essential tool for a more humane, less punitive justice, centred on repairing
harm and restoring coexistence.

The reasons for carrying out this strategy are based on the need to expand and
improve access to restorative justice for all those concerned, regardless of the type
of crime or stage in the criminal process. It also seeks to reduce the punitive tenden-
cy in conflict resolution, to promote social cohesion and to strengthen the culture
of peace. This strategy responds to a framework of international regulations and
recommendations, such as the directives of the United Nations and the Council of
Europe, which call for restorative justice to be incorporated into criminal systems. The
strategy is also aligned with the 2030 Agenda and Sustainable Development Goal 16,
which promotes peaceful, inclusive societies.

Therefore, different political, judicial and social actors have worked together to
reach agreement to drive a strategy with the aim of making restorative justice a ha-
bitual response to crime in Catalonia, ensuring its accessibility, equity and quality.
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4. Restorative Justice and Res-
torative Practices

4.1. The restorative view

The restorative view is based on the belief that conflicts are inevitable in human
relations, but that if they are dealt with properly, they can be opportunities for growth
and change; avoiding harm to the territory and to the environment.

Adopting this approach not only helps to repair the harm, but also to build more re-
silient, environmentally-aware communities. In this guide we propose to set it down in
five principles on which to base interactions in any institution or organisation that has
adopted this way of working (Hopkins, 2019):

(1

Everybody has a 9 Our thoughts influence 9 Our actions have
unique point of our emotions and both an impact on
view and a valuable of these influence what those around us
contribution to make. we do and say.
Our actions are strategies to @ The people affected by a
meet our needs. situation are the best ones to
settle it.

The intervention by the restorative facilitators will focus on applying these princi-
ples, taking into account the following premises:

Responsibility and reparation: the people responsible for the damage must
take responsibility and contribute to repairing the harm caused, taking into ac-
count the needs of the people affected.

Inclusive dialogue: All the people affected by the damage must take the chan-
ce to participate in the process of dialogue and decision-making.

Restoring relations: The aim is to restore, if possible, damaged relations and
foster reconciliation.

Empowering the community: The process must help to give a role to people
and the community in managing their conflicts, and to foster social justice and
peace.

Transforming the context: Not only does it seek to repair the damage, but also
to deal with the underlying causes that contributed to the conflict or damage.
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4.2. Restorative techniques and methodology

Restorative practices are rooted in restorative justice, allowing its principles to be
applied in situations between authors of the action(s) and affected parties to foster
coexistence. It can boost awareness of protecting the environment and repairing
harm where possible.

Restorative facilitators use a range of techniques according to the point in the
restorative process. These techniques can be divided into two broad groups: basic
restorative tools and circles.

4.2.1. Basic restorative techniques

Empathic listening

This means listening without interrupting, showing one is present and paraphrasing
the most important of what is heard, concentrating on the speaker’s feelings and
needs rather than on judgements.

Authentic expression

This consists of the free expression of judgements, focusing the discourse on one’s
own experience (what | have experienced on the basis of identifying my needs, i.e.
what really matters to me).

Restorative dialogue or conversation

When dialogue is based on empathic listening and authentic expression, a real res-
torative dialogue can then be generated as it cares for the relationship and connec-
tion between the parties. This process guarantees that the parties feel their needs
are listened to.

4.2.2. Circles

The circle is the quintessential tool offered by the restorative approach: it is the spa-
ce we organise to encourage dialogue, the expression of people’s own experiences;
the needs of the people affected are identified, and through the responsibility of the
authors of the action(s) and of the agents involved, actions are proposed.

There are several types of circle methodologies developed by different facilitators,
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including: Terry O'Connell’, Key Pranis® Héctor Valle®, Dominic Barter'?, Duke Dusche-
rer", Belinda Hopkins'? and Jean Schmitz®.

On the basis of our own experience, we propose to group circles into two broad me-
thodological models:

- Dialogue circles (for prevention). In this case, there do not need to be any con-
flicts or disagreements to engage in such dialogues.

- Restorative circles (for conflict management). These are used when there are
disagreements, open conflicts and/or damaged relations:
In view of the topic of this guide, we will concentrate on describing the restorati-
ve circle model, as we have already described the dialogue circle model in the
guide “Didlogo ambiental” [Environmental Dialogue] (INSTA, 2024).

4.2.2.1 Restorative circles

This is a restorative practice that consists of a structured meeting to discuss more
complex matters, to which the participants may be highly sensitive.

Three phases: the pre-circle, the circle and the post-circle
Restorative circles are characterised by the following phases:

a) The pre-circle

When a person in the community experiences a situation of difficult relations, or
feels that harm has been done to them, they can ask for a circle. It can also arise that
an individual, an environmental NGO or some other agent identifies significant envi-
ronmental damage that affects their own community.

The facilitator will conduct a prior interview with the parties affected, focusing on
listening to their needs; and, if, they agree, they will contact the other people involved,
to listen to their needs too. They will encourage dialogue with questions in order to
talk about what has happened, how they feel and what their needs are.

This prior interview will allow the facilitator to confirm whether the parties affected
want to take part in the circle (consent and free will), and to explain how the organi-
sation works and its framework.

7 For further information: O’Connell, Wachtel, & Wachtel (2013)

8  For further information: Pranis, Stuart, & Wedge (2003).

9  For further information: https://colectivodialogos.com/proyectos/dialogos-restaurativos#:~:text=L0s%20%E2%80%9Cdi%C3%Allo-
20s%20restaurativos%E2%80%9D%20surgen%20para%20desarrollar%20y

10  For further information: https://www.restorativecircles.org/

11 For further information: https://togetherwethrive.world/

12 For further information: https://transformingconflict.org/teachers/belinda-hopkins/

13 For further information: Schmitz (2018).
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b) The circle

The people who are involved in the situation and have expressed a wish to take part
on a voluntary basis will attend. It must be attended by at least the affected parties,
the author of the action(s) and the facilitator or facilitators. In the case of the affected
parties, it also includes the community indirectly affected by the damage.

In the circle, each person can express themselves and feel listened to in the course
of the different rounds:

e A round for each party to explain how they experienced the situation: at this
stage, each actor listens and feels their experience is listened to, opening the
door to mutual understanding and helping to re-establish connections be-
tween the parties, and to repair the damage caused.

« A round of taking responsibility: the participants state what needs led to their
action, what their thoughts were when they acted. The aim is to escape from
the “image of the enemy” and accept that we all have human needs, even if our
strategies to satisfy them are different.

« A round of decisions: an opportunity is provided for each actor to propose
steps to improve the situation they have experienced. As the proposals are
made, they are voted on and a plan of action is agreed.

« A closing round: before leaving, the participants are invited to say how they
experienced the circle or what they are taking away from this experience, and
they say goodbye respectfully.

c) The post-circle

Some time after the circle takes place, the participants and the facilitator meet
again to review the plan of action. They assess compliance with the agreements, and
also their emotional position regarding the facts and the process.

At each stage, the facilitator encourages the process with restorative questions (see
Annex).

4.2.3 Benefits of this methodology

In the environmental sphere, circles can serve to bring together the different actors
involved (local communities, company representatives, environmental activists, etc.)
to share points of view, experiences and seek solutions together.

+ Strengthening community cohesion: by working together to settle environ-
mental conflicts, communities can strengthen their bonds and boost their abili-
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ty to question future problems, including environmental ones.

» More sustainable and inclusive solutions: by including all the parties involved,
the solutions adopted are more likely to be sustainable in the long term and
accepted by the community.

 Turning the conflict into an opportunity: environmental conflicts can be seen
as an opportunity to bring about positive change, constructing more resilient,
environmentally responsible communities.

In short, restorative practices provide valuable tools for conflict resolution and re-
paration of damage in the environmental sphere, fostering responsibility, community
participation and sustainability.

4.2.4 The role of the facilitator

The facilitator in restorative practices plays a key part in ensuring that the process
is safe, effective and affective. It is essential that facilitators are well-trained in these
techniques and are able to adapt them to different cultural contexts and specific
situations. Their functions include:

- Protecting the integrity of the process (by recalling values, commitments, etc.),
and setting the pace and pattern of the process.

« Creating an environment of trust in which all parties feel comfortable in sharing
their experiences.

« Supporting the communication process, by ensuring that everybody has the
chance to speak and be heard.

- Ensuring impartiality/multipartiality* and fairness in participation in the dialo-
gue, without taking sides.

+ Helping to explore the parties’ needs in order to reach a mutual agreement that
is acceptable and beneficial to those taking part.

14 Definition of impartiality, multipartiality and neutrality: while we often talk colloquially about “being neutral” in our position with
regard to a conflict of interests, the fact is that BEING neutral as such is not possible. We can act in a fair, balanced way that supports all parties,
but all of us have thoughts, emotions or feelings towards certain positions, even if we have absolutely no interest in the matter under discussion. We
naturally make mental connections with what we are listening to or considering, and somehow interiorise this somewhere within ourselves. This does
not mean that we cannot act appropriately in mediation, but we like to make a distinction between three different words: neutrality, impartiality and
multipartiality, identifying how to act in order to comply with each of them and opting for the word “multipartiality” to describe the characteristic
we seek in alliance with all parties to advance in the process,” (Alonso Leal et al., 2021, p.37).
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5. The restorative view in the
environmental sphere: Envi-
ronmental Restorative Justice

5.1 What is Environmental Restorative Justice?

Environmental Restorative Justice (ERJ) is a form of restorative justice that focuses
on repairing damage caused to the environment, either as a consequence of a cri-
me or because of some other harmful behaviour or omission.

It should be borne in mind that environmental damage is not the same as common
or traditional damage, and it can lead to lasting consequences over a wide area
(Castelldon del Valle, 2006), for example in the case of the widespread contamination
of aquifers by pesticides (Recorda Cos, 2019).

The ERJ framework deals with the difficulties in determining and assessing environ-
mental damage, not only on the basis of objective, material and financial parame-
ters and indicators, but taking into account the consequences, emotional impact
and needs of the people directly or indirectly affected, as well as the consequences
for future generations. This opens up the possibility that the damage done to ecosys-
tems can be repaired on the basis of steps that can be rejected, altered or co-de-
signed by the affected parties and therefore binding on all those involved European
Forum for Restorative Justice, 2022; Forsyth et al., 2021). These actions might include
apologies and agreements, and commitments to restore and prevent a recurrence:
for example, by restoring the damaged environment, financing organisations that
carry out restoration projects, providing a compensatory habitat elsewhere if the
ecosystem affected cannot be repaired, work for the benefit of the community'®, en-
vironmental training or education for the employees or subcontractors of the author
of the action(s), among others (Preston, 2011).

Thus, ERJ can be described as presenting “an opportunity to remedy current in-
effective environmental responses and concentrate on the pressing need to correct
current harmful practices and prevent future environmental damage,” (European
Forum for Restorative Justice, 2020, p. 1). However, ERJ does not seek to add new prac-
tices to supplement or replace existing punitive processes, but rather to incorporate
the restorative approach in a holistic way into regulatory environmental practice

15 For further information, consult: https://cdn.forestresearch.gov.uk/2022/02/perpetrators_and_nature_report.pdf
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(Forsyth et al., 2021). While the restorative approach cannot expect to be used in all or
in many cases of environmental crime, “The way restorative justice fosters respon-
ding to environmental crime may be used for all environmental crimes that cause
damage,” (Preston, 2011, p. 25).

5.2 Participantes en el proceso restaurativo

Different ways of referring to the parties involved in a conflict situation can be found
in the literature. For example, victims, criminals and aggressors, among others.

In this guide we have chosen to refer to the parties involved in the following way,
with an essentialist approach in mind:

+ Affected parties: to refer to the individuals and the community that feel affec-
ted by the situation, either directly or indirectly.

« Author(s) of the action(s): to refer to the individual or group that took the action
seen as harmful by the affected parties.

The essentialist approach and restorative justice

In the essentialist approach (adapted from Winslade & Monk 2000), negative be-
haviour or crime, or wrongful actions, are considered an intrinsic part of a person’s
identity. For example, if someone has committed a crime, this focus would lead this
person to be labelled a “criminal” without taking into account the context of the pos-
sibility that they might change.

On the contrary, restorative justice rejects this essentialist view. Instead of identif-
ying the person with their actions, it separates the behaviour from the individual. This
means that the crime or the problem is seen as something that can be remedied,
and the person has the ability to learn, change and improve. They are not defined by
their past actions, but given the chance to take responsibility and change.

This approach helps people to see themselves as capable of repairing the damage
and making a positive contribution, instead of remaining trapped in a negative iden-
tity.

5.2.1 The author of the action(s)

By the author of the action(s) we mean a person, company or organisation that has
done harm to the environment. This term refers to those responsible for breaking en-
vironmental law or for harmful practices that cause damage to ecosystems, biodi-
versity or public health.

In restorative justice, attention centres on repairing the damage caused. Here the
restorative process can help the author of the action(s) to recognise their actions,
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take steps to remedy the damage caused and take part in a process of reparation of
the damage and reconstruction of relationships, if possible. The aim is to encoura-
ge active responsibility, and to restore the ecological and social harmony instead of
concentrating entirely on punitive sanctions.

In some cases, environmental damage may be caused by big companies or mul-
tinational organisations. In these cases, the imbalances of power or the difficulty of
securing the participation of a company that can take advantage of different legal
systems to avoid its responsibility are aspects that need to be taken into account.

5.2.2 The affected party or parties

Those affected by environmental damage may be specific people whose quali-
ty of life, health or property are directly impacted, but may also be members of the
community who are affected indirectly, or future generations or the environment, its
natural elements and other-than-human beings (Preston, 201).

Considering future generations and the environment as affected parties means
realising that the environmental damage caused by the commission of an offence
may not only lead to the loss of natural elements that are irreplaceable. It may also
be “chronic, deferred or cumulative, and therefore suffered by future generations,”
and may “require remedying over generations,” meaning the burden and cost the-
reof is transferred to future generations. It also means understanding that human
beings are not the only ones harmed by environmental damage, but the environ-
ment and its natural elements can also be affected, as they possess an intrinsic va-
lue regardless of the utilitarian value attached to them by humans. Damage assess-
ment need not therefore be solely anthropocentric (Preston, 201).

Identifying the affected parties is an important, complex phase in restorative justice
(Hamilton, 2021), and depends on a range of factors, including: the ability of the team
facilitating the process to carry it forward, as well as agreeing on the process with
the participants and their willingness to take part, among others.

If an individual is the party affected by an environmental crime, they can take
part personally or be accompanied and supported by other people such as family,
friends, legal advisers and other support professionals. In the event that there is no
affected individual (a natural person), the restorative approach envisages the possi-
bility of a “representative” taking part.
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5.3 Practical application of Environmental Restorative
Justice in Catalonia

In Catalonia, ERJ began to be applied under the Catalan government document
“Framework Programme for Restorative Justice” (2024b). The Programme allows for
the implementation of restorative processes at any stage in the criminal process;
during the preliminary investigation, during the trial or during execution of the judge’s
decision. It uses an approach applicable to all crimes, including those related to the
environment, which have historically been less commmon in this sphere.

The “Restorative Justice strategy 2030” of the Catalan government (2024a) mentions
how the Restorative Justice Programme was introduced in Catalonia. It explains that
pilot trials had existed in the 1990s, centring on juvenile justice. These early attempts
sought alternatives to the traditional criminal justice system, showing promising
results that laid down the basis for a more structured approach. In the 2000s, resto-
rative justice began to expand into the adult sphere, though it was still an emerging
approach. At this time, awareness-raising and training of people in the legal system
were prioritised, preparing the way for a broader roll-out of these practices.

Nevertheless, the decisive impetus for ERJ came with the Restorative Justice Pro-
gramme, coordinated by the Catalan government department of justice. This pro-
gramme consolidated and expanded on previous efforts, providing a structured
framework for the application of restorative justice for all crimes, including environ-
mental ones, and at all stages in criminal procedure. Therefore, while Restorative
Justice already existed, it is from this time that the restorative approach began to be
used for environmental matters (Fernandez Ferran, Ferré Gird & Raga Marimon, 2024).

5.3.1 Criminal law

The Spanish criminal justice system includes the figure of “conformidad” or accep-
tance (articles 655 and 784 of the Royal Decree of 14th September 1982 approving the
Criminal Procedure Act, known by its acronym of “LECrim”); a mechanism whereby
the accused can accept the facts before the judge prior to sentencing, which gene-
rally leads to a reduction in the sentence. This mechanism works without the need for
a restorative process and does not necessarily involve the participation of the affec-
ted parties, as its main aim is to reduce the punishment of the accused.

Restorative justice, on the other hand, offers a different approach, as it seeks to
involve all the affected parties, included both affected people and community, in a
process that can lead not only to a reduction in the sentence, but also to reparation
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of the damage caused. This difference is crucial, as the figure of “conformidad” is not
linked to the restorative paradigm, while restorative justice centres on reparation and
re-integration, taking into account the needs of all parties involved.

In cases of environmental crime, where the environment is the affected party and
no humans are directly affected, including the community, represented by environ-
mentalist groups, may be fundamental. These bodies can act as representatives of
the environment in restorative processes, by taking part in the dialogue circles and
making sure the need for reparation and prevention of future damage is dealt with
(Generalitat de Catalunya, 2024b).

5.3.1.1 Procedure and methodology'®

In cases related to environmental crime, ERJ can be initiated at the request of a par-
ty or ex officio, either in the trial period or on execution of the sentence. The reasons
for which the parties, depending on what point they are at in the proceedings, decide
to initiate a restorative process under criminal law, may vary depending on the point
in the proceedings, though restoration of damage and participation by the affected
parties will always be prioritised. When the petition for intervention is received, either
ex officio or from a party, the Restorative Justice Programme begins with individual
sessions or interviews with the parties involved - author of the action(s), (directly)
affected party or parties, (indirectly) affected community or bodies - in order to de-
termine the aims of the intervention.

After this preparatory phase, specific methodologies such as restorative circles are
used, to allow all parties to have their say. The number of circle or conference ses-
sions will be determined in the light of the parties’ needs, with the agreement of the
facilitator.

In the context of environmental crime, where the affected parties may not be clear-
ly defined, the community is often considered the principal affected party. One of the
difficulties identified in the application of ERJ in the Spanish criminal law system is the
lack of a clear definition of “community” within the criminal law framework. However,
the restorative process in Catalonia attempts to deal with this issue by involving the
Community as far as possible.

In this respect, the role of the facilitator is crucial. On the basis of an exhaustive
diagnosis, they identify the parties involved. This process must be run in consensus
with the parties directly involved, to agree together which group or collective makes
up the affected community, including those who might be indirectly affected by the
situation. This is particularly important with environmental crime, where the damage

16  The information in this section is based on an interview conducted with Albert Rodriguez Rodriguez (facilitator of restorative processes,
Fundacién AGI), on 2nd August 2024.
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might be widespread and affect a large group of people rather than specific indivi-
duals.

Finally, the process may come to an end for two reasons: because the parties have
arrived at an agreement or because they decide to end it. In any case, the conclu-
sions and agreements from the process will be passed on to the judicial body, which
may or may not take them into account.
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Figure 2: ERJ procedure in criminal law
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5.3.1.2 Practical cases

In an interview with Albert Rodriguez Rodriguez, facilitator of restorative processes
with the Fundacién AGI”, two experiences of applying ERJ in Catalonia were discus-
sed: one related to trafficking in species and the other to poaching. In both cases, the
environment was identified as the principal affected party, as no humans were di-
rectly affected. the following table shows the most important elements in each case.

Table 2. Practical application of ERJ in the criminal law system.

PRACTICAL APPLICATION OF ENVIRONMENTAL

RESTORATIVE JUSTICE IN THE CRIMINAL LAW SYSTEM

1. Context of the case

- Type of offence: Trafficking in species and poaching.
- Affected party: The environment.

2. Request for intervention

- Initiative: Counsel for the complainant
- Action: Petition to the judge to have recourse to the Restorative Justice Programme.

- Phase in the process: Before formal trial.

3. Beginning of restorative process

- Reception of the application: The judge received the petition.

- Preparatory sessions: At these sessions the working framework of the restorative pro-
cess was designed, identifying the needs of the parties involved.

4. Application of restorative methodologies

- Participation in circles
- The author of the action(s).
- Representatives of the community/bodies affected.

- Approach: discussion of the social and environmental impact of the offence.

5. Conclusién del proceso restaurativo

- Memorandum and close: Sent to the court with the agreements reached.

Source: The authors

17 Interview held on 2nd August 2024-
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In her book “Justicia Restaurativa medioambiental y animal” [Environmental and
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Animal Restorative Justice] (2024), Varona Martinez explores the application of envi-

ronmental justice in cases involving mistreatment of animals as the environmental
damage, underlining its potential for dealing with conflicts in a reparatory way. The
book describes different cases and how they might hypothetically be approached

through the practical application of restorative justice. A couple of these can be cited

as examples, including the episode of gender violence resulting from the death of

two dogs (pp. 45-53) and the episode of the illegal killing of an Iberian wolf (pp. 55-

63).

In both cases, preparation was an essential phase in the restorative process. The fa-
cilitators conducted a series of preliminary interviews and meetings with all the parts

involved. This process included:

 Diagnosis of the conflict: The facilitators conducted an exhaustive diagnosis of

the conflict, identifying the key damage that needed to be dealt with. This diag-

nosis centred not only on the legal aspects, but also on the emotional, social
and symbolic dimensions of the conflict.

« Individual and small-group meetings: Before beginning the restorative circles,

meetings were held to prepare those taking part. During these sessions, the na-

ture of the restorative process was explained, together with its goals and what

was expected from each participant. Stress was laid on the importance of its

voluntary nature and confidentiality, ensuring that all those involved would feel

secure and respected.

The restorative process focused on holding restorative circles, which were structu-

red in the following way:

» Responsibility circle: The first restorative circle focused on discussing the res-

ponsibility of the author of the action(s) and exploring forms of reparation. The

participants assessed the consequences of their actions and sought agree-
ments that included not just monetary compensation, but also symbolic and
educational measures that could help to remedy the damage.

« Community circle: In the case of the wolf, a second circle was held to include
the wider community, discussing the environmental and social implications

of the conflict. While in the case of gender violence this circle was smaller and
centred on the prison environment, both circles shared the aim of involving the
community (in a broad sense) in thinking about the conflict, as well as in see-

king solutions that went beyond the immediate participants.

The restorative circles concluded with the signing of reparation agreements. These

agreements included not only financial compensation, but also taking part in edu-

cational activities and community projects to deal with the underlying causes of the
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conflict. Also established was follow-up of these agreements to ensure they were
adhered to and to assess their long-term impact.

While the general methodology was similar in both cases, there were differences
in how it was applied because of the peculiarities of each conflict. In the case con-
cerning the poaching of an lberian wolf, the process involved a wider group than the
community, including hunters, environmental activists and other stakeholders in the
rural environment. This community approach was less prominent in the case con-
cerning gender violence resulting in the death of the dogs, where the process cen-
tred more on interaction between the affected party or parties and the facilitators
within the prison setting.

Furthermore, in the case of the Iberian wolf, greater stress was laid on symbolic
reparation and environmental education, with initiative that included setting up
projects for raising awareness and encouraging more sustainable hunting practi-
ces. In the case of the gender violence leading to the death of two dogs, while there
was also an element of symbolic reparation, the process was more oriented towards
emotional reparation for the affected party and thinking about the links between
interpersonal violence and mistreatment of animals.

5.3.2 Administrative law

Mediation in the administrative sphere, as described in “Informe 2: La Mediacién en
via administrativa: Realidades y perspectivas” [Report 2: Mediation in Administra-
tive Law: Realities and Perspectives] from the MEDAM project (URV), is a key tool for
settling conflicts without recourse to traditional court proceedings. This approach
is particularly relevant in the environmental sphere, where mediation can facilitate
dialogue between the parties involved, allowing solutions that are better-adapted to
the specific needs of environmental conflicts, where interests are often complex and
multi-dimensional.’®

5.3.2.1 Procedure and methodology*

While administrative law does not describe the application of restorative justice
processes in detail, nor does it prohibit them, leaving open the possibility of using
them in specific cases. For example, the Catalan Sindic de Greuges or ombudsman
(hereinafter the “Ombudsman”)? has a regulatory framework which does autho-
rise their action, allowing them to intervene more directly in facilitating restorative

18  Available at: https://www.dret-public.urv.cat/es/grupos-investigacion/territorio-ciudadania-sostenibilidad/projecte-el-nue-
vo-rol-de-la-ciudadania-ante-la-justicia-administrativa/informes/

19  The information in this section is based on an interview conducted with Clara Casado Coronas and Jordi Palou Loverdos, advisers in the
Catalan ombudsman’s justice department, on 2nd August 2024.

20 Further information at: https://www.sindic.cat
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processes; hearing complaints in administrative proceedings, though they do not
intervene in complaints that have been subject to court rulings or that are currently
subject to court proceedings, in order to preserve the independence of the judicial
power (Catalan Ombudsman Act, Law 24/2009 of 23rd December 2009).

Instead of limiting themselves to traditional procedures for processing complaints,
the Ombudsman may intervene by proposing alternative ways of settling disputes,
such as mediation, to the parties involved. These methods allow a space for direct
dialogue between the citizen and the authorities. If they consider that the conflict will
not be settled through the traditional complaint process, they can propose that a
space be created for mediation or restorative practices, to seek to remedy the da-
mage. After hearing the citizen's complaint, they can make recommendations inclu-
ding recognition of the harm done and measures to make sure it does not happen
again (Catalan Ombudsman, 2024).

The “Guia practica de mediacié administrativa” [Practical Guide to Administrative
Mediation] (Fernandez Ferran et al. 2024) explains in detail the possibilities for appl-
ying restorative practices in both the criminal and administrative spheres. It also
underlines the importance of both the public and organisations and the authorities
using and encouraging the application of these alternative mechanisms. It is essen-
tial that the parties involved, including judges and officials, consider mediation and
other restorative figures as viable options for settling conflicts from the initial stages
of the procedure.
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Figure 3. ERJ procedure in administrative law
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5.3.2.2 Practical cases

For practical purposes, Elisenda Padrds, adviser to the Ombudsman, described to
us? an experience of restorative justice in the administrative law system, concerning
a conflict in the municipality of Mataré (Barcelona province). The main elements of
the case are shown in the following table.

Table 3. Practical application of ERJ in the administrative law system.

PRACTICAL APPLICATION OF ENVIRONMENTAL RESTORATIVE JUSTICE IN THE

ADMINISTRATIVE LAW SYSTEM (“MATARO CASE")

1. Identification of the conflict

The owners of two bars in Mataré (Barcelona province) lodged a complaint concerning the withdrawal of
the licence for one of their terraces, which was revoked together with closure of one of the establishments.
It was also ordered that the second terrace be closed, causing concern over the financial viability of the
business.

The complaint was received and the authorities pointed out prior infringements, including too many ta-
bles and chairs and annoyance to neighbours in the form of noise.

2. Mediation proposal

It was proposed that a process of dialogue be initiated between the owners of the bars and the local au-
thority to find an agreement that would allow the terrace to continue to exist legally.

The proposal included the possibility of limiting or reducing the number of tables, altering opening and
closing times by seasons (summer and winter) and taking into account the opinion of the local residents
affected.

The proposal for dialogue was accepted with the aim of reconciling the interests of the owners and of the
neighbours, while complying with regulations and without infringing the rights of any of the parties.

3. Facilitating the dialogue

The authorities began a dialogue with the owners of the establishments to seek a solution. The owners
were told about the importance of removing the terrace in accordance with the municipal order, and of
cooperating with the process in order to facilitate a new authorisation.

The dialogue assisted by the mediator allowed a preliminary approach between the owners of the esta-
blishments and the community of neighbours affected.

4. Agreement and reparation

The parties agreed on the possibility of applying for a new authorisation for the terrace, in accordance
with regulations and with the interests of the neighbours and of the bars’ business.

An agreement was reached to process authorisation for the terrace in a legalised way, reducing the num-
ber of tables and the opening hours, so ensuring the viability of the business and peace and quiet for the
local community.

5. Follow-up and close

It was agreed to follow up the new authorisation to make sure the conditions of the agreement were being
met. Relations with the neighbours were also monitored to avoid future conflicts.

The process ended in a satisfactory way with the grant of a new licence for the terrace, while ensuring the
neighbours’ rights were respected.

Source: The authors
21 Conversacion realizada el 9 de septiembre de 2024.
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Another landmark case of the use of mediation in the administrative sphere is that
of the “Green Axes” in Barcelona. In this case, a judge, applying contentious adminis-
trative law, declared certain procedures related to the project null and void, ordering
that the previous situation be restored and calling on the parties to comply with the
decision through a process of dialogue (Judicial Authority, 2024). This case shows
how, even in complex administrative proceedings, mediation can be an effective tool
to achieve a fair, collaborative solution.

Because there is no single, predefined criterion to determine where and when to
use restorative practices in the administrative sphere. The decision depends on the
needs of the people affected, on the authority involved and on the particular circum-
stances. The viability of the process of dialogue is assessed case by case, and the
position and willingness of the institution to take part in these processes is essential.

The Ombudsman, for example, can act as a facilitator in these processes and, in
some cases, has travelled to specific localities to carry out mediation. While the Om-
budsman can lead these processes, it is also possible for the authorities to request
their intervention to facilitate dialogue and settle a conflict.




Conclusions and
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Annex

Restorative Questions??

Ist Round: expressing the experience

« What happened, and what was your part in it?
« What were you thinking of at the time?

+ What would you have liked to explain, and who to, at the time

when you did what you did?

The restorative . .
. + What have you thought about since the incident?
questions to be put

° i . o
to the author of the Who do you think has or have been affected by your actionss?
action(s) are: + How do you think they have been affected?

» How do you feel about this situation?
« What would you like to say today, at that time, to the

participants in the circle?

* What happened?
« What was your reaction at the time of the incident?

« How do you feel about what happened?
Restorative questions

for the people
affected:

» How has this situation affected you, and what consequences
has it had for you? Who else was affected, and how?

« What was the most difficult part for you?

How did your friends, family, etc. react to this situation?

What would you like the result of this meeting to be?

Depending on the What happened?

situation, a more » How do you feel about what happened?
concise version of « What was the most difficult part for you?
the questions can be

chosen for members of

the community:

22 Model restorative questions supplied by the French group DIALOG. To find out more, consult: https://restaurerlelien.fr/
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2nd Round: understanding of the experience

The facilitator addresses « What have you heard of what has been said to you?
the author of the action(s) - How do you feel now?

e el CEA G R « Would you like to say anything else?

« What would you like to happen from now?

Next, the facilitator What have you heard of what has been said to you?

addresses the person (or « How do you feel now?
group) affected by the « Would you like to say anything else?
situation: « What result would you like this circle to have?

Finally, they address How do you feel now?

the members of the Would you like to say anything else?

community, asking:

3rd Round: repairing the damage experienced

The facilitator opens up - The author of the action(s): What proposals would you
the possibility of repairing like to make to repair the damage?
the damage, addressing - The effected parties: What should happen to repair the

questions to: damage caused, at least a little?
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